
New factors of production and innovation under contested property rights

▶ Traditional focus: innovations that transform existing factors in a novel way
Increase productivity, quality, or product variety (Romer, 1994; Aghion et al., 2014)

▶ Yet... some innovations are different. They create a novel factor of production from
an overlooked, unowned or unreachable resource.
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Straw-into-Gold Innovations

▶ Consider the use of text in training ChatGPT or consumer data in digital advertising

▶ Each innovation turned online data into a productive factor

▶ Many other examples of straw-into-gold innovations across history...

2 / 9



Straw-into-Gold Innovations

▶ Consider the use of text in training ChatGPT or consumer data in digital advertising

▶ Each innovation turned online data into a productive factor

▶ Many other examples of straw-into-gold innovations across history...

2 / 9



Straw-into-Gold Innovations

▶ Consider the use of text in training ChatGPT or consumer data in digital advertising

▶ Each innovation turned online data into a productive factor

▶ Many other examples of straw-into-gold innovations across history...

2 / 9



Historical examples

Airwaves in broadcasting

Overhead public space in
distributing electricity by wire

Underground fields in oil
extraction
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Contested property rights over novel factors

▶ Existing factors are typically exchanged in markets. Property rights well established.

▶ Straw-into-gold innovations occur in a very different institutional context

▶ Property rights over novel factors:

(i) are inevitably poorly defined prior to the innovation that creates them

(ii) can become contested afterwards

▶ In practice, conflicts are often resolved via litigation and regulation
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Generative AI: ownership and fair use of text and images

Figure 1: Exhibit from The NY Times Company v. OpenAI, Inc., et. al., 2023
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Generative AI: ownership and fair use of text and images

Figure 2: Exhibit from Getty Images Inc. v. Stability AI, Inc, 2023
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Oil Extraction: reservoirs across property lines

Figure 3: The Rule of Capture diagram from Daintith (2010)

7 / 9



The Innovator’s Gamble

Innovator’s gamble: develop the technology first and settle disputes afterwards

Why would they choose to do so?

Why not contract with relevant parties and establish property rights beforehand?

The innovators choose conflict when:

1. Tech. is groundbreaking. Gamble creates chance for extraordinary rents.

2. Contracting takes time and reveals valuable info — it tips the innovator’s hand

Politics of straw-into-gold innovation? Innovators aim to shape legislation/regulation
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